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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

)

Nos. 46951-2019, 46952-2019,
46953-20 1 9
46954-20 1 9

&

)

V.

)

Kootenai County Case Nos.
CR-20 1 4-2242, CR-2014-233 8,

)

CR—2014-47 1 5

)

ROBBERT WAYNE LAVERDURE,

& CR-201 8-298

)

Defendant-Appellant.

)

RESPONDENT’S BRIEF

)

Issue

Has Laverdure
his

failed to establish that the district court

abused

its

discretion

by denying

Rule 35 motions for reduction of sentence?

Laverdure Has Failed To Establish That The District Court Abused
In docket

numbers 46951, 46952, and 46953

(“the

2014

Its

Sentencing Discretion

cases”), Laverdure pled guilty to

attempted strangulation and three counts of felony intimidating a witness, and the

imposed a uniﬁed sentence of 15
consecutive ﬁve-year

years, with

ﬁxed sentences

ﬁve years ﬁxed,

district court

for attempted strangulation

for the three counts of intimidating a witness,

and

and retained

jurisdiction.

(46951 R., pp.42, 47-49; 46952 R., pp.73-75; 46953 R., pp.57-59.) Following the

period of retained jurisdiction, the district court suspended Laverdure’s sentences and placed

on supervised probation

for three years.

him

(46951 R., pp.62-66; 46952 R., pp.84-88 46953 R.,

pp.79-83.)

After Laverdure violated his probation

by committing

the

new crime of Violation of a n0

contact order, the district court revoked his probation, executed the underlying sentences, and
retained jurisdiction a second time.

(46951 R., pp.71-72, 104-07; 46952 R., pp.95-96, 140-43;

46953

A

R., pp.91-92, 123, 137-39.)

security risk” and

relinquishment.

few months

was removed from

(PSI, pp.92-93.1)

the

NICI

in t0 his rider,

Laverdure was “deemed a

rider facility With a

Following a jurisdictional review hearing, the

the entered an order “continuing” the period 0f retained jurisdiction, in

the Department 0f Correction t0 “take Mr. Laverdure back, and have

Change.”

recommendation

Which

district court

CAPP

rider facility and, after he

district court

“encouraged”

him ﬁnish Thinking

(46951 R., pp.110-11; 46952 R., pp.146-47; 46953 R., pp.143-44.)

then transferred t0 the

it

completed the

for

for a

Laverdure was

CAPP

program, the

suspended his sentences and placed him 0n supervised probation for six years.

(46951 R., pp.1 15-18; 46952 R., pp.151-54; 46953 R., pp.148-51.)

Laverdure subsequently violated his probation a second time, by committing the

new

crime of forgery, to which he pled guilty in docket number 46954 (“the 2018 case”). (46951 R.,
pp.135-36, 142-46; 46952 R., pp.167-68, 174-78; 46953 R., pp.163-64, 166-70; 46954 R., pp.51-

58.)

the

1

The
2014

district court

cases;

revoked Laverdure’s probation and executed the underlying sentences in

imposed a consecutive uniﬁed sentence of 10

years, With four years ﬁxed, for

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Conﬁdential
Documents — Appeal Volume 1 SC #46951-2019_CR2014-2242.pdf.”

forgery in the 2018 case; and retained jurisdiction in

51;

46952

all

four cases.

(46951 R., pp.138-41, 148-

180-83; 46953 R., pp.171-78; 46954 R., pp.60-67.)

R., pp.170-73,

Laverdure’s third period 0f retained jurisdiction, the

district court

and placed him 0n supervised probation for three years.

Following

again suspended his sentences

(46951 R., pp.153-59; 46952 R.,

pp.185-91; 46953 R., pp.180-86; 46954 R., pp.74-80.)

Less than three months

committing the
district

new crime of

later,

Laverdure violated his probation a third time, by

petit theft, frequenting a bar, traveling outside

of his assigned

Without permission 0n six separate occasions, changing residences Without permission

and Without notifying his probation ofﬁcer, and quitting his job Without permission. (46951

R.,

pp.193-97, 237-38; 46952 R., pp.226-30, 270-71; 46953 R., pp.221-25, 265-66; 46954 R.,
pp.1 17-21, 161, 164.)

The

underlying sentences.

(46951 R., pp.242-44; 46952 R., pp.275-77; 46953 R., pp.270-72; 46954

R., pp.168-70.)

Which the
46953

district court

ﬁnally revoked Laverdure’s probation and executed the

Laverdure ﬁled a timely Rule 35 motion for reduction of sentence in each case,

district court denied.

R., pp.273-74, 278-79;

(46951 R., pp.245-46, 254-55; 46952 R., pp.278—79, 285-86;

46954

R., pp.171-72, 178-79.)

Laverdure ﬁled notices 0f appeal

timely from the district court’s orders denying his Rule 35 motions.

46952

R., pp.287-91;

46953

R., pp.280-84;

Laverdure asserts that the

46954

district court

(46951 R., pp.256-60;

R., pp.180-84.)

abused

its

discretion

by denying

his

Rule 35

motions to reduce his sentences because he believes his sentences “were excessive when
originally pronounced,” he reiterated that he could participate in the

after

Good Samaritan program

he completes a fourth period of retained jurisdiction, he complained

programs

at the

that

some of

the

Idaho State Correctional Center are not immediately available to him due to his

parole eligibility date, and he “explained t0 the district court that his probation Violations largely

resulted

from miscommunication with

community

his probation ofﬁcer,

(Appellant’s brief, pp.4-8.)

at risk.”

and did not put anybody

in the

Laverdure has failed to establish an abuse of

discretion.

Supreme

In State V. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho

Court observed that a Rule 35 motion “does not function as an appeal of a sentence.” The Court
noted that Where a sentence
leniency,

which

is

is

Within statutory limits, a Rule 35 motion

reviewed for an abuse 0f discretion.

motion, the defendant must show that the sentence

I_d.

is

is

merely a request for

Thus, “[w]hen presenting a Rule 35

excessive in light of

new

or additional

information subsequently provided t0 the district court in support 0f the Rule 35 motion.” Li.

Absent the presentation 0f new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.”

I_d.

Accord

State V. Adair, 145

Idaho 514, 516, 181 P.3d 440, 442 (2008).

Laverdure did not appeal the judgments of conviction 0r the orders revoking his
probation and executing his sentences in these cases, and he failed t0 provide any

information in support 0f his Rule 35 motions for sentence reduction.
to the nature

failure t0

new

Information With respect

0f Laverdure’s probation Violations, his excuses for Violating his probation, and his

communicate With

his probation ofﬁcer

was before

the district court

When

it

revoked

Laverdure’s probation and executed his underlying sentences. (4695 1 R., pp.193-97, 209; 46952
R., pp.226-30, 242;

court

was aware,

46953

at the

R., pp.221-25, 237;

that prisoners are

—

R., pp.1 17-21, 133.)

Likewise, the district

time 0f the disposition hearing, that Laverdure had been accepted into the

Good Samaritan program and
Ls.19-22; p.74, L.17

46954

that others

were willing

to

pay

for his treatment (1/9/19 Tr., p.71,

p.75, L.3; 3/27/19 Tr., p.86, Ls.17-22), and

most often placed

in treatment

it is

programs nearer

not “new” information

t0 their date

of parole

Further, “alleged deprivation of rehabilitative treatment

eligibility.

is

an issue more properly

framed for review either through a writ of habeas corpus or under the Uniform Post-Conviction
Procedure Act.” State

(afﬁrming

V.

Sommerfeld, 116 Idaho 518, 520, 777 P.2d 740, 742

district court's denial

no new evidence
his sentences

in support

Even

if this

of his Rule 35 motions, he failed t0 demonstrate in the motions that

at risk”

denying his Rule 35 motions.
still

failed t0

his probation ofﬁcer,

and did not put anybody

in the

(Appellant’s brief, p.6), Laverdure’s probation Violations involved continued

forgery, and petit theft

—

all

new

crimes including Violation 0f a n0 contact order,

of which victimized others and presented a risk to persons in the

R., pp.71-72, 135-36, 193-97;

46952

pp.91-92, 163-64, 221-25; 46954 R., pp.117-21).
disregard the restrictions placed on

his trial counsel

a showing, he has failed to establish

Contrary to his claim that his probation Violations “largely

criminal offending, as he committed

community (46951

make such

Court addresses the merits 0f Laverdure’s claim, Laverdure has

from miscommunication with

community

failed t0

district court’s orders

establish an abuse 0f discretion.

resulted

App. 1989)

of defendant's I.C.R. 35 motion). Because Laverdure presented

were excessive. Having

any basis for reversal of the

(Ct.

R., pp.95-96, 167-68, 226-30;

to

R.,

Furthermore, Laverdure repeatedly chose to

him by probation, and

— “d0 whatever he wants

46953

instead opted to

do” (1/9/19

—

as characterized

Tr., p.72, Ls.6-7),

by

While failing t0

inform his probation ofﬁcer 0f his whereabouts (4695 1 R., pp.193-97, 209; 46952 R., pp.226-30,
242; 46953 R., pp.221-25, 237; 46954 R., pp.1 17-21, 133).
are placed

It

goes without saying that offenders

on community supervision because they require supervision.

Laverdure’s ongoing

unwillingness to notify his probation ofﬁcer 0f his activities and whereabouts prevented
authorities

from ensuring

that probation

was serving

its

intended function.

In

no way can

probation meet the goals of protecting the community and rehabilitation if the probationer

refuses to submit to probation supervision.

E

350, 357 (1969) (purpose of probation

give the offender “an opportunity t0 be rehabilitated

is t0

State V. Sandoval,

under proper control and supervision” (emphasis added»

436 P.2d 706 (1968)). Laverdure was
his probation

fully

aware

that

92 Idaho 853, 860, 452 P.2d

(citing State V. Oyler,

committing

new

92 Idaho 43,

crimes, failing t0 advise

of his whereabouts, and several of his other admitted behaviors were Violations 0f

the conditions of his probation, and he

was not

deterred

by

the

knowledge

that his entire

aggregate sentence could be imposed. His continued criminal offending and refusal to abide by
the terms of

community supervision demonstrate Laverdure’s

failure to rehabilitate

and

his

continued danger t0 society.

At

the Rule 35 motion hearing, the district court articulated

Laverdure’s request for sentence reduction.

(3/27/19 Tr., p.87, L.17

its

—

reasons for denying

p.90, L.12.)

The

state

submits that Laverdure has failed t0 establish an abuse 0f discretion, for the reasons set forth

above and for reasons more fully
transcript,

Which the

set forth in the attached excerpt

state adopts as its

0f the Rule 35 motion hearing

argument 0n appeal. (Appendix A.)

Conclusion

The

state respectfully requests this

Court t0 afﬁrm the

district court’s orders

Laverdure’s Rule 35 motions for reduction of sentence.

DATED this 22nd day 0f October, 2019.

_/s/

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

denying

CERTEICATE OF SERVICE
I

correct
iCourl:

HEREBY CERTIFY

copy 0f the attached
File and Serve:

that

I

have

this

22nd day of October, 2019, served a true and
t0 the attorney listed below by means of

RESPONDENT’S BRIEF

ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

_/s/

KENNETH K. JORGENSEN
Deputy Attorney General
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thinking 0F my life and how much better my 1ife

1 keep on
2

can be and how I can change my 1ife. and 1 know I can do

3

it.

That's a1}.

86

THE COURT:

1

M5.

2
3

PAYNE:

50 argument then, Ms. Payne.
Your Honor. we're asking that you

modify your prior decision either by running a11 0F his

4

Q.

Thank you.

4

sentences conturrent1y. or probab1y even more desirab1e

5

A.

Just wanting one more opportunity.

5

wou1d be to send him on a rider, retain jurisdiction.

PAYNE:

6

M5.

?

THE COURT:

8

M5. GARDNER:

9

THE COURT:

Thank you.

6 and then require.

Any cross-examinatiun?

7

No, thank you.

A11

right.

B Robbert needs -- I

Judge.

if he successfu11y comp1etes the

rider, then to go into Pastor Tim's program.

I

think

think he needs a program 1ike Pastor

9 Tim's to he1p keep him —— to help keep him on the right

Any other witnesses,

10 side of the 1aw and to he1p him make more mora1

10 evidence?
MS.

11

PAYNE:

Your Honor. I have an e-mai1 From

11 decisions.

12 Mr. Laverdure, and it indicates -— and he's in the

12

13 courtroom here. and he indicates that he uﬁll -- he w111

13 court.

14 pay for a Good Samaritan program, so there‘s an e—ma11

14 this was an aiternative that we're request1ng. Your

15 to me and then the 1etter was attached.

so

I

printed

15 HonOr.

16 them both.
1?

THE COURT:

13

MS.

PAYNE:

No.

19

THE COURT:

AJ1

Have these been filed?

okay.

I w511

right.

we did attempt to get him into menta1 hea1th
He 15 not e1191b1e for mental hea1th court. so

Thank you.

16

THE COURT:

17

MS. GARDNER:

And Ms. Gardner.
Your Honor, this is the same

fﬁ1e them.

18 exact request that was made by the defense at the

I‘ve reviewed both of

19 disposition hearing. that they wanted a rider and they
20 wanted to have a Good Sam program after the rider, that

20 those.
21

M5.

PAYNE:

Thank you. Your Honor.

21 he wasn't qua1ified for mental hea1th court. so we're

I have

22 not hearing anything new here.

22 nothing e1se.

THE (BURT:

23

Any evidence by the

Okay.

MS. GARDNER:

23

The court indicated at that time in deciding

23

24 to impose these judgments that we've seen no change 1n

24 plaintiff?
No.

thank you, Judge.

25 Mr.

Laverdure's behavior over these years or any

8?
1 reduction

The

in the risk that he poses to the pub1ic.

2

defendant has known that his prison term is Facing him

3

the who1e time.

He's been out there vioIating

as 1f he just did this ca1cu1ation and figured out how

prison time is Facing him 1F he messes up.

6 much

That‘s

?

something that he's known 311 a1ong, so there's nothing

8

new here, Judge.

I think you

9 disposition hearing, and

made the right ca11 at the

wuuld ask that you do not

I

THE COURT:

A11

13

M5. PAYNE:

No. Your Honor.

14

THE COURT:

A11

12 M5.

frequenting 2007, aggravated battery, that was
theft by receiving or possessing stu1en

4 property in 2008,
5

a minor in possession, fai1ure to

appear on a probation vio1ation in 2009. driving without

6 privi1eges 2009. domestic battery and that was in 2011.
7

ma1icious injury to property and two probation

8

vioTations in 2011, no contact order vio1ation/probation

9 vio1ation in 2011, battery, domestic vio1ence in 2013,
10 attempted stranguiation -- that was the charge that

10 change these judgments.
11

2 200?,

3 dismissed,

4 probation. and today he comes here and it sounds a1most
5

88
1 possession of contro11ed substance and parapherna1ia

right.

11 first brought him to me in 2014. so that's just what

Anything e1se.

12 happened with Mr.

Payne?

right.

I

13 system before

Thank you.

am going to deny the

I

Laverdure and our crimina1 justice

met him, and then in the short time

14 that —— we11. four years isn't a short time. but there
15 was attempted —— fe1uny attempted strangu1at10n.

15 motion --

16

UNIDENTIFIED SPEAKER:

1?

THE COURT:

Can anybody e152 ta1k?

I'm going to deny the motion. and

13 1‘11 exp‘la‘in my reasons

‘Far'

that here an the record.

16 intimidating.

1? attendance of a witness, another charge 0F that, another
18 Fe'lony charge of intimidating, impeding a witness. and

19 Mr. Laverdure has a ten-year, quite astonishing crimina1

19 then a third charge of that.

20 record before he even met me for the first time in 2014.

20 2018 Forgery.

21 and then there was four years where nothing that

21

I

cou1d

22 do,

nothing that I cou1d think 0F doing to try to help

23 Mr.

Laverdure change direction worked.

24 theft.
25 200?.

So 2004 petit

frequenting 2006. frequenting 2006, petit theft
reck1ess driving 2008. petit theft 2007,

feWony

impeding, 1nf1uenc1ng. preventing the

A11 of those were in 2014;

The probation vio7ation that created the

22 tipping point where Mr.

Laverdure was sent to prison

23 without consideration of a rider consisted of -- there
24 was a charge For fe1ony rape.

but there was a11 sorts of

25 deception that were invo1ved. and 1ater that was amended

STATE V. LAVERDURE, CR-2014-2242
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89
Mr. Laverdure was

p to petit theft. astonishingly enough.
N

having drinks wﬁth the guys and was at Mﬁck & Mack's on

w a different night.
h two.
m

three.

four, Five, six times in a month. moved out

and -w without the apprava1 0F hi5 probation officer,

benefited From that, so for those reasons -- and I

A Mr.
m

of time that you have fixed,

Laverdure, is a 1ot, but 1 a1so think it‘s

appropriate.

u consecutive.

I'm sorry.

Those don‘t.

m February 2014 crimes

W was even remute1y interested in Lrying Lo change hi5

Those are

AJ1 your sentences are consecutive.

m I‘ve gone through that ana1ysis before.

dea1t wﬁth Mr. Laverdure that indicated that he

Those

Your 2014 offenses do run together.

m are concurrent.

There‘s —~ there was nothing in the four years

m that I

m

w rea1ize that the amount

traveled outside the district one.

m 1ost his emp1oyment.
H

p him, Good Samaritan couid've been tried and he c0u1d've

and

Each 0F those

were committed on a diFFerent date,

Ho crimina1 conduct, and as I ta1d him on January 9th, a11

10 and I rarely sentence concurrent1y un1ess the crimes are

H H 0F his crimes -- and Mr. Laverdura had testified that he

11 committed contemporaneous1y or at the same time, so

HM

didn't put anyone in hanm's way. and I disagree with

14

M5. GARDNER:

see from 2014 to very ear1y 2019 is mare of

15

THE COURT:

16

MS.

l?

THE COURT:

I

HA was chuck—fu11 of thefts.
Hm

I

H m those sorts of offenses but at the fe1ony 1eve1, and

I

H u just -- x'm convinced after essentia11y fifteen years
Hm

of

very consistent crimina1 conduct and a 1o: of efforts, a

19

Na

but there was a credit for 1.00? days time served. so

20

NH

that wuu1d indicate to me severa1 riders had been tried

21

~N

beFore. I don't see any point in another retained

22

Nw

jurisdiction even f011owed by Good Samaritan.

23

I

If Mr. Laverdure was 1nterested in changing

N m his 1ife around during the four years that I deaIt

PAYNE:

ND,

thank you. Judge.

0n behaIf of the defense?
No, Your Honor.

AJ1 right.

Thank you,

18 Mr. Laverdure.

can't even remember haw many r1ders.

H u 1ot of riders,

Nh

Anything Further on behalf cf the p1aintiff?

13

what I see -- and vio1ence.

H w that a 1ot.

and what

12 Ms. Payne, 1f you'd prepare an order t0 that effect.

mean, his prior record before I met him

(Matter adjournedD

24

with

25

91

CERTIFICATE

H
N STATE

0F IDAHO

w

0F KOGTENAI

h COUNTY
m

)

ss.

J

I,

3

Juiie K. Fo1and. a du1y qua11f1ed and Certified

a)

Shorthand Reporter For the First Judicia1 District of

u

the State of Idaho. DO HEREBY CERTIFY:

m

That the above-within and foregoing transcript

m contained in pages 1 through 90 is a campIEte. true and
10 accurate transcription to the best of my abi11ty of my
11 shorthand notes taken down at said time and p1ace:
12

I

FURTHER CERTIFY that said transcript contains

13 a11 materia1 designated 1n the NOTICE OF APPEAL or any
l4 requests for additiona1 transcript which have been
15 served on me.
16

Dated this 9th day of May, 2019.

17
18

19
20
21

Mﬂﬁm
dgiIE

K.

FOLAND. c.s.R. No. 639

22

0fficia1 court Reporter

23

First Judicia] Distr1ct

24

State 0F Idaho

25

STATE

V.
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